


















































































































































































































件である。北京市第一中級人民法院（1994）中経知初字第568号民事判決。Big  O Tire
 





























































































































































































































(38) Copyright Act of1976,17U.S.C.?505.

































(41) Fogerty v. Fantasy, Inc.,510U.S.517,1994.
(42) 15U.S.C.A.?285,“The court in exceptional cases may award reasonable attorney
 
fees to the prevailing party.”
(43) 特許権侵害事件について、Sensonics, inc. v. Aerosonic Coorp., 81F. 3d 1566, 1574
(Fed.Cir.1983）；商標権侵害判例について、Stephen W.Boney,Inc.v.Boney Serv.,127F.
3d821,826(9?Cir.1997),(“malicious,fraudulent,deliberate or willful”infringement);
Orient Express Trading Co. v.Federated Dept.Stores, Inc.,842F.2d650(2d Cir,1988),
(fee award to defendant where plaintiffs fraudulently obtained registrations to capital-
ize on defendant’s profits an to instigate vexatious litigation);Walt Disney Co.v.Great
 
American Corp.,28U.S.P.Q.2d 1130,1135(M.D.Tenn.1993),(awarding attorney’s
 










































(44) 1979Uniform Trade Secrets Act?4.米国の多くの州は、当該法律により州独自のトレ
ード・シークレット法を設けている。
(45) Farrar v. Hobby,506U.S.103,113S.Ct.566,121L.Ed.2d494(1992),“A plaintiff
 
prevails when actual relief on the merits of his claim materially alters the legal
 
relationship between the parties by modifying the defendant’s behavior to the plaintiff’
s benefit.”
(46) Beckman Instruments, Inc.v.LKB Produkter AB,892F.2d1547,1553-54(Fed.Cir.
1989).
(47) Hughes v. Novi Am., Inc.,724F.2d 122,124(Fed.Cir.1984).



































































































































































































(61) Louis Vuitton S. A. v. Lee, 875F.2d 564(7?Cir.1989);“Equity is not a roving
 
mission to redistribute wealth from large companies to small ones.The Lanham Act
 























































































(67) Blackman v. Hustler Magazine, Inc.,800F.2d 1160,(C.A.D.C.1986).
(68) 前掲注13、蔣志培「Trips協議肯定的知識産権侵権賠償的帰責原則和賠償方法」『法律
適用』、2000年第10期。
(69) 1979Uniform Trade Secret Act?4(b),“If willful and malicious misappropriation
 
exists,the court may award exemplary damages in an amount not exceeding twice any
 
award made under subsection (a).”
(70) 商標権侵害及び不正競争事件において、米国の連邦法律 Lanham Actは、懲罰的な賠
償金規定も設けている。
(71) Budget Cnima, Inc.v. Watertower Inc.,81F.3d729,(7?Cir.1996),“Copyright Act
 
contains no provision for treble damage,and punitive damage are similarly unavailable
 
in copyright infringement suits”.
(72) 前掲注48、?20.03［4］［b］［iii］at 20-336.

































































































































































































































(82) Trademark Act of1946?35provides that the plaintiff shall be entitled to recover
(1)defendant’s profits,(2)any damages sustained by the plaintiff,and the costs of the
 
action;the Copyright Act of1976?504also provides that the copyright owner may
 
recover its actual damages and any additional profits of the infringer;1979Uniform
 
Trade Secret Act ?3(a) provides “In addition to or in lieu of injunctive relief, a
 
complainant may recover for the unjust enrichment cased by misappropriation. A
 
complainant also may recover for the unjust enrichment cased by misappropriation that
 
is not taken into account in computing damages for actual loss.”
(83) Hamilton-Brown Shoe Co.v. Wolf Bros.& Co.,240U.S.251,259,“In the courts of
 


















































































































(89) 35U. S. C. A.?284, “Upon finding for the claimant the court shall award the
 
claimant damages adequate to compensate for the infringement,but in no even less than
 
a reasonable royalty for the use made of the invention by the infringer,together with
 
interest and costs as fixed by the court.”
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